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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
THE STATE OF UTAH, : 
Plaintiff/Appellee, 
V. : 
LORAN ELMO SWENSEN, : Case No. 940277-CA 
Priority No. 2 
De f endant/Appe11ant. : 
INTRODUCTION 
Defendant/Appe11ant Loran E. Swensen relies on his opening 
brief and also refers to that brief for the statements of 
jurisdiction, the issues, the case, and the facts. Mr. Swensen 
replies to the State's brief as follows. 
SUMMARY OF THE ARGUMENT 
During the proceedings below, Mr. Swensen repeatedly 
challenged the information relied upon by the trial court for 
sentencing purposes. He appropriately preserved his arguments for 
appeal. Furthermore, where, as here, the contested issues are 
expressly considered by the trial court and then incorporated into 
its sentence, the basis for the court's ruling becomes subject to 
appellate review. 
As discussed previously in Mr. Swensen's opening brief, the 
court's sentence was erroneously based on unreliable hearsay 
allegations and unsubstantiated claims. The sentence should be 
vacated. 
ARGUMENT 
MR. SWENSEN'S OBJECTIONS, APPROPRIATELY RAISED, 
WERE CONSIDERED BELOW AND PRESERVED FOR APPEAL 
The State claims that defendant did not "object to the 
reliability of information contained in the presentence report[,] 
. . . nor did he deny "the pattern of conduct alleged in the 
presentence investigation report[.]" Appellee's brief, pages 4-5. 
In addition, the State argues, because "he also specifically agreed 
that he had engaged in such conduct[,] . . . [he waived the 
opportunity] to question the reliability of the [hearsay] 
allegations in the presentence report . . . " Appellee's brief, 
pages 4-8. The State's claims are incorrect. 
On April 11, 1994, during a proceeding specifically held to 
review the propriety of the court's sentence, (then) defense counsel 
Robert Macri stated: 
there is a factual error on the part of the 
presentence reporter [Katherine Shepherd] that we 
weren't aware of. The presentence report, which 
we saw only the day of the hearing, but it wasn't 
available prior to that time, indicated that 
Vicki had said she'd done everything -- that her 
father had done everything but go to bed with her. 
But you will see from her affidavit that she 
says that that's not what she said to 
Ms. Shepherd. It's a misinterpretation. And 
that my contention to the court was that he was 
overly touchy and feely, and it was her position 
that he is overly touchy and feely, but that no 
great impropriety occurred. And Mrs. Shepherd 
has, as a result, said that a great impropriety 
did occur as result of this --
The court: From the information that we now have 
from the daughter? 
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Mr. Macri: Yes. 
(R 114-15; Motion to Review Sentence Transcript, dated April 11, 1994 
[hereinafter "Review T"], pages 7-8). Defense counsel appropriately 
questioned the reliability of the hearsay allegations. 
"[Tjhe information that we now have from the daughter" 
expressly disputed the allegations contained in the presentence 
report. Mr. Swensen's daughter, Vicki L. Baena, personally denied 
the allegations attributed to her. In a letter addressed to Robert 
Macri, which was in turn brought to the attention of the court, 
Vicki Baena wrote: 
I am writing this letter in defence [sic] of 
allegations made by Kathy Shepard as to things I 
said to her on the phone on March 7, 1994. 
Ms. Shepard had asked me if anything had happened 
between myself and my dad. I had told her that 
there had been some touching and fondling, but it 
had not gone any farther than that. I also told 
her that I felt he needed help and counseling, 
and I didn't feel that he would get either one, 
in jail or prison. HE'S NOT A CRIMINAL. 
If I knew that she was going to twist what I 
said, about things that happened twenty years ago 
to further her cause of injustice, I never would 
have spoken to her. 
I AM VERY SAD AND HURT AND WISH I HAD NEVER 
SPOKEN WITH, OR HEARD OF KATHY SHEPARD. SHE IS 
VERY UNFAIR. 
Mr. Macri, if there is anything you can do to 
rectify the injustice that has been done, you 
have all my support. 
See Letter from Vicki L. Baena to Robert N. Macri, dated March 22, 
1994 (emphasis in original) (attached in Mr. Loran Swensen's Opening 
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Brief, Addendum B, following its supplementation into the record).1 
Moreover, on numerous occasions during three different 
proceedings, defense counsel repeatedly took issue with the 
unreliable and unproven nature of the hearsay allegations. 
During the plea proceedings, held on January 31, 1994, 
counsel noted: "We [the defense] would like to suggest that 
Mr. Swensen believes allegations in those other matters are 
defensible and would not like them held against him." (R 70; Entry 
of Plea Transcript, dated January 31, 1994 [hereinafter "Plea T"], 
page 12); see also (R 70-71; Plea T, pages 12-13) ("I [defense 
counsel] believe they [the uncharged matters] were all defensible. 
Mr. Cope arranged the police reports in order . . . of seriousness, 
and he felt the first two that we've agreed to accept the 
responsibility for here today were the most serious. Really the 
only actionable ones"), cited in Mr. Loran Swensen's Opening Brief, 
pages 4, 5, 7, 11; (R 67; Plea T, page 9) ("some of the other 
[uncharged] matters were . . . easily defensible"), cited in 
Mr. Loran Swensen's Opening Brief, pages 3, 7, 9. 
1. In response to Appellant's Motion to Supplement the 
Record with Ms. Baena's Letter, dated March 22, 1994, [to which 
Appellee had stipulated], this Court "express[ed] no opinion as to 
whether the supplemented material is appropriately part of the 
appellate record, nor is the court indicating that it will consider 
such evidence _if in fact it was not part of the record considered by 
the trial court in rendering [judgment]." See State v. Swensen, 
Case No. 940277-CA (Utah App. filed November 8, 1994) (emphasis 
added). The record reveals, however, that Ms. Vicki Baena's letter 
was in fact considered by the trial court in its judgment. (R 115; 
Review T, page 8). Despite Ms. Baena's statements, the trial court 
disregarded them and chose incorrectly to incorporate the hearsay 
allegations into its sentence. (R 134; Review T, page 27). 
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During the sentencing proceedings, held on March 14, 1994, 
Mr. Swensen similarly questioned whether the claims attributed to 
his daughter and niece were in fact reliable. "[T]he daughter 
[Vicki Baena] says that he didn't go to bed with her[.]!l (R 93; 
Sentencing Transcript, dated March 14, 1994 [hereinafter 
"Sentencing T"], page 17); see (R 92-93; Sentencing T, pages 16-17) 
("Mr. Swensen is suggesting that the claims made by the niece were 
exaggerated as a result of the press inquiry[.]"). 
During the review of sentence proceeding, held on April 11, 
1994, defense counsel's challenge of the unreliable hearsay 
allegations contained in the presentence report was undeniable: 
11
 [T] here is a factual error on the part of the presentence reporter 
[Katherine Shepherd] . . . [which] indicated that Vicki had said 
. . . her father had done everything but go to bed with her. But 
you will see from her affidavit that she says that that's not what 
she said to Ms. Shepherd. It's a misinterpretation." (R 114-15; 
Review T, pages 7-8); cf. State v. Gallegos, 738 P.2d 1040 (Utah 
1987) (witness recantation which casts doubt on defendant's guilt is 
a factor relevant to a lower court's decision to set aside a plea); 
see also (R 110; Review T, page 3) ("as you [the court] see from the 
affidavit of the daughter [Vicki Baena], she denies that discussion 
[with Kathy Shepherd] ever occurred"), cited in Mr. Loran Swensen's 
Opening Brief, page 11; (R 111; Review T, page 4) ("because of the 
information given of her interpretation [Kathy Shepherd's] of what 
Vicky said, . . . your honor took that [Mr. Swensen's position] as 
an example of denial[,] a continuing denial, and your judgment 
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related to that"); (R 114; Review T, page 7) ("Mr. Swensen was put 
in a disadvantage [due to the allegations in the presentence 
report], having to defend himself against charges of denial which 
was your honor's basic premise, as I understand it, for the 
sentence"), cited in Mr. Loran Swensen's Opening Brief, page 11. 
The State's preservation argument is contrary to the record 
evidence. The transcripts of three separate proceedings reflect the 
concerns of the defense. See also State v. Johnson, 748 P.2d 1069, 
1075 (Utah 1987) ("A proper objection need . . . only fairly apprise 
the trial judge of the essence of the objection"). 
In addition, the court's ruling below in and of itself 
preserved the issue for appeal. (R 134; Review T, page 27). In 
State v. Matsamas, 808 P.2d 1048 (Utah 1991), for example, the high 
court explained, "The problem with the State's [preservation] 
argument is that whatever the requirements of [a rule, the lower 
court] chose not to treat defendant's failure to raise the issue 
with him . . . as a waiver. Instead [the lower court] proceeded to 
consider the claim. Therefore, the objection was preserved for 
appeal." Id. at 1053, quoted in State v. Belgard, 830 P. 2d 264, 265 
(Utah 1992) (per curiam); accord State v. Johnson, 821 P.2d 1150, 
1161 (Utah 1991) ("If the trial court already has had that 
opportunity, the justification for rigid waiver requirements is 
weakened considerably"). The court's own statements reveal that 
notwithstanding the challenges to the hearsay allegations, the court 
still proceeded to consider the unfiled charges and the claim 
- 6 -
involving Vicki Baena, Mr. Swensen's daughter, as grounds for its 
sentencing order: 
The court: This man went around touching children 
inappropriately, knowingly, intentionally, and 
for his own sexual gratification. He did so a 
minimum of 20 times. Those are the times that we 
know about it. And who knows how many times we 
don't know about. 
Anyone who is willing to take those types of 
liberties with children, including the same type 
of liberties with his own daughter, is a danger 
for continuing the same type of conduct. 
(R 134; Review T, page 27), cited in Mr. Loran Swensen's Opening 
Brief, pages 4, 5, 8, 11. 
The court's reference to a "minimum of 20 times" evidenced 
its improper reliance on the unfiled and unsubstantiated charges,2 
and the "liberties with his own daughter" reference also reflected 
the same sort of erroneous sentencing consideration. See Mr. Loran 
Swensen's Opening Brief, pages 6-12. Since the claimed incidents 
were not proven beyond a reasonable doubt, see Mr. Loran Swensen's 
2. Contrary to the State's claim, see Appellee's brief, 
page 4 n.l, the issue appealed was preserved, see State v. Matsamas, 
808 P.2d 1048, 1053 (Utah 1991); State v. Belgard, 830 P.2d 264, 265 
(Utah 1992) (per curiam); State v. Johnson, 821 P.2d 1150, 1161 
(Utah 1991), with Appellant's brief repeatedly citing the 
appropriate record reference. See Mr. Loran Swensen's Opening 
Brief, pages 4, 5, 8, 11 (citing (R 134; Review T, page 27)). In 
particular, the factors improperly considered by the trial court 
were both excerpted from the transcript and indented for emphasis on 
two separate occasions in Appellant' brief. See Mr. Loran Swensen's 
Opening Brief, pages 5 & 8. Below the first such indented quote was 
a record citation and a sentence explaining that "Mr. Swensen 
challenges the considerations which improperly factored into the 
trial court's sentencing order." See Mr. Loran Swensen's Opening 
Brief, page 5; (R 134; Review T, page 27). 
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Opening Brief, pages 12-13 n.4, the allegations should not have 
impacted the sentencing order. 
The State's contention that "he acknowledged the very 
conduct that he now claims the judge improperly credited" is also 
incorrect. Appellee's brief, page 7. While Mr. Swensen accepted 
responsibility for the charges to which he had pleaded guilty, the 
unfiled and hearsay-based allegations are completely different 
matters. For the latter claims, Mr. Swensen's "admission" amounted 
to nothing more than a statement that he had "a problem in his life" 
or was "handsy" or "inappropriate." Appellee's brief, pages 6-7. 
When viewed in its entirety and in context, Loran Swensen 
and his counsel both refused to validate the unsubstantiated nature 
of the allegations: "[M]y [Mr. Swensen's counsel's] contention to 
the court wais that he [Loran] was overly touchy and feely, . . . but 
that no great impropriety occurred." (R 114-15; Review T, pages 
7-8) (emphasis added); (R 143). In fact, the court itself indicated 
that "all ha[d] [not] been disclosed in terms of the number of 
incidents and the number of victims." (R 103; Sentencing T, 
page 27). The court's sentence should be vacated. See Mr. Loran 
Swensen's Opening Brief, pages 6-12. 
- 8 -
CONCLUSION 
Based on the foregoing, Mr. Swensen respectfully requests 
this Court to vacate his sentence and to remand the matter for 
resentencing. 
SUBMITTED this /f& day of January, 1995. 
RONALD S. FUJINO 
Attorney for Defendant/Appellant 
CERTIFICATE OF DELIVERY 
I, RONALD S. FUJINO, hereby certify that I have caused eight 
copies of the foregoing to be delivered to the Utah Court of 
Appeals, 230 South 500 East, Suite 400, Salt Lake City, Utah 84102, 
and two copies to the Attorney General's Office, 236 State Capitol, 
Salt Lake City, Utah 84114, this tftL day of January, 1995. 
Mew ^.J^T^ 
RONALD S. FUJINO 
DELIVERED this day of January, 1995, 
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